The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final

rejection of clainms 1 through 33. Subsequent to the Notice of
Appeal , appellant filed an anmendnent (Paper No. 12, August 20,
1998) canceling clains 17 through 19 and 21 through 24, and
anending clains 13 through 16 and 20. As a result of the
exam ner's entry of this amendnent, only clains 1 through 16,

20 and 25 through 33 remain for our consideration on appeal.
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Appel lant's invention relates to a speed responsive
coupling device (shown schematically in Figs. 3a and 3b) and
to a fall arrest apparatus that incorporates such a speed
responsi ve coupling device (e.g., as seen in either Fig. 1 or
Fig. 5). As noted on page 4 of the specification,

at the heart of this invention, lies the concept of using
a ratchet engaging pawl with the paw being arranged as a
mechani cal toggle switch. Such a switch is one in which
the switching nenber, here the pawl, is spring biased to
remain in one of two stable or quasi-stable conditions.
Switching is effected by causing the sw tching nenber,
the pawl, to pass through a netastable position between

t hose two conditions, whereupon it will flip over to the
other condition. In the instant case, the rocker which
is linked to the paw, and is preferably an integral part
of the pawl, rocks as the first nenber, e.g. the drum on
whi ch safety line is wound, rotates. The arrangenent is
such that during such rotation at speeds bel ow a

t hreshol d val ue, for exanple corresponding to line

w t hdrawal at rates appropriate to acconmodat e nornal
novenents of a worker, this rocking is insufficient to
push the pawl into or past its netastable state, and thus
the pawl remains in the free condition and rotation of
the drumis permtted: 1in case of rotation at speeds
above the threshold val ue, however, the rapidity of the
rocki ng notion inparted gives such nonmentum and energy to
the pawl and rocker that the paw is carried into its
nmet ast abl e position and then flips over into the |ock
condition where it engages the ratchet to prevent further
rotation.
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| ndependent clains 1,
subj ect matter on appeal

found in the Appendix to appellant's brief.

The prior art references of

exam ner in rejecting the appeal ed cl ai ns are:

Fertier
1964
Fritsche
1969
Kel |
2, 1975
Ellis et al. (EIlis)
1985
A son et al. (dson)
1986
WIIley
6, 1988

Clainms 1 through 10,

35 U.S.C. 8 102(b) as being anticipated by Kel

Fritsche, or Fertier.

Clains 8 and 9 stand rejected under 35 U.S.C. § 103 as

bei ng unpat ent abl e over

and a copy of those clainms nay be

3, 150, 744
3,442, 466

3, 923, 269
4,538, 703
4,589, 523

4,768, 733

12, 13 and 15 stand rejected under

Fertier or Kell

record relied upon by the

Sep.

May

Sep.

May

Sep.

11),

in view of d son.

20, 25 and 30 are representative of the
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Claims 1 through 13, 15, 20, 25 through 28 and 30 through
33 stand rejected under 35 U. S.C. § 103 as bei ng unpatentabl e

over Kell (Fig. 11), Fritsche, or Fertier in view of WIIey.

Clains 14 and 16 stand rejected under 35 U S.C. §8 103 as
bei ng unpatentabl e over Kell (Fig. 11), Fritsche, or Fertier

in view of ElIlis.

Clainms 14, 16 and 29 stand rejected under 35 U.S.C. § 103
as bei ng unpatentable over Kell (Fig. 11), Fritsche, or
Fertier and Wlley as applied to clains 1 and 25 above, and

further in view of Ellis.

Clainms 8 and 9 stand rejected under 35 U.S.C. § 103 as
bei ng unpatentabl e over Kell (Fig. 11), Fritsche, or Fertier
and Wlley as applied to claim 1l above, and further in view of

d son. !

! Gven appellant's comments in the brief (page 5) and the
fact that the rejection of clainms 13 through 16 under 35
U s C
8§ 112, second paragraph, found on page 2 of the final
rejection (Paper No. 9) was not repeated in the examner's
answer, we conclude that this rejection has been w t hdrawn by
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Rat her than reiterate the examner's full statenment of the
above-noted rejections and the conflicting viewoints advanced
by the exam ner and appell ant regardi ng those rejections, we
make reference to the exam ner's answer (Paper No. 18, muil ed
May 4, 1999) for the exam ner's reasoning in support of the
rejections, and to appellant’s substitute brief (Paper No. 17,

filed February 8, 1999) for the argunments thereagainst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to appellant’s specification and cl ai ns,
to the applied prior art references, and to the respective
positions articul ated by appellant and the examner. As a
consequence of our review, we have made the determ nations

whi ch foll ow.

Looking first to the examner's rejection of clains 1
t hrough 10, 12, 13 and 15 under 35 U . S.C. 8§ 102(b) as being

anticipated by Kell (Fig. 11), Fritsche, or Fertier, we first

the examner and is not to be considered in this appeal. See
Ex parte Emm 118 USPQ 180 (PO BdApp 1957).
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observe that the exam ner has not once during the entire
prosecution of this application indicated exactly how t he
enunerated clains are considered to be readable on the three
different references applied. Qur only insight into the
position of the examner is found on page 5 of the answer
where the exam ner has 1) indicated that the three applied
references "all show pawl s arranged as a nmechani cal toggle
swtch in that their pawls conprises [sic] an el bow |ike joint
consisting of two arnms,"” and 2) also put forth an
interpretation of the | anguage found in independent claiml
that "[t]he phrase 'either', as set forth in claim1, my be
interpreted as the pawl being biased to renain in one of a
selected '"free' and 'lock' condition but not necessarily both
conditions.” In addition, the exam ner has for the first time
in the answer (page 5) pointed to Figure 3 of Fertier, urging
that this figure shows "a pawl (39) which is biased by spring
(41) to remain in a free condition, and a spring, connected

(42), which biases the pawl to remain in a |ocked condition.”

Appel l ant's response to the examner's position (brief,
pages 9-10) is that the exam ner has adopted a position that
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is inconsistent with appellant's specification, which

over|l ooks the recited conjunction "and" and overl ooks the fact
that the elenment in question inclaimlis recited as a
mechani cal toggle switch. In this regard, appellant argues
that the patents to Kell, Fritsche and Fertier applied by the
exam ner di sclose pawl s which are biased in a single
direction, toward a "free" condition, and cannot be said to be
bi ased toward either of two conditions as is required of the
paw "arranged as a nmechanical toggle switch” in claiml on

appeal. W agree with appellant.

I n understandi ng the | anguage of appellant's claim11 on
appeal that the "pawl is arranged as a nechanical toggle
switch” which is biased to assune and remain in either of a
"free" condition and a "lock" condition, we have turned to
appel lant’ s specification at page 4 (quoted above) where
appel l ant has indicated that the pawl arranged as a nechani cal
toggle switch is "at the heart of this invention,"” and we have
interpreted the | anguage of claim1 on appeal to require a
pawl that is arranged to function as described in appellant's
specification. Mre particularly, a paw that is "arranged as
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a mechanical toggle switch” is one where the pawl is spring
biased to remain in one of two stable or quasi-stable
conditions and where the pawl is caused to pass through a
nmet ast abl e position between those two conditions, whereupon it
will flip over to the other condition and remain there under
the bias of the spring until such time that it is again caused
to pass through the netastable position, whereupon it wll
return to the first condition and renmain there under the bias

of the spring.

Kell, in Figure 11, shows a pawl nenber (232) which is
bi ased by a spring (248) such that the tail portion or
abutment (236) is urged towards the ratchet wheel (246) and
the nose portion or tooth (234) of the pawl is held clear of
the teeth of the ratchet wheel. Simlarly, Fritsche shows (in
Figure 2) a paw (17) biased by a spring (22) such that the
tail portion (21) is urged towards the ratchet wheel (18) and
the nose portion (23) of the paw is held clear of the teeth
of the ratchet wheel. The paw s of both Kell and Fritsche are
clearly biased to assune and remain in a "free" condition
where the reel for the seat belt is permtted to rotate
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relative to the housing of the reeling device. However, these
paw s are not al so biased to assune and renmain in a "l ock"
condition in which the pawl engages the ratchet wheel to

di sal l ow such relative rotation and wherein the paw is caused
to pass through a netastable position between those two
conditions, whereupon it will flip over to the other condition
and remain there under the bias of the spring until such tine
that it is again caused to pass through the netastable
position, whereupon it will return to the first condition and
remai n there under the bias of the spring. Thus, it is clear
to us that the pawls of Kell (Fig. 11) and Fritsche are not
"arranged as a nmechanical toggle switch" which is biased to
assune and remain in either of a "free" condition and a "l ock"

condition as required in appellant's claim1l on appeal.

I n accordance with the foregoing, the exam ner's
rejection of independent claim1l on appeal under 35 U.S.C. 8§
102(b) based on Kell (Fig. 11) or Fritsche will not be
sustained. It follows that the examner's rejection of clains
2 through 10, 12, 13 and 15, which depend fromclaim1, on the

sane basis wll |ikew se not be sustai ned.
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Wth regard to the examner's rejection of clainms 1
t hrough 10, 12, 13 and 15 on appeal under 35 U. S.C. 8§ 102(b)
based on Fertier, we note that the pawl (39) seen in Figures 1
and 3 of this patent is not "arranged as a nechanical toggle
swtch" which is biased to assune and remain in either of a
"free" condition and a "l ock" condition as we have interpreted
t hat | anguage above, and accordingly we wll npot sustain this
rejection. The nere fact that the paw (39) is biased to
assunme and remain in a "free" condition by spring (41) and
that the user can override that condition by operating the
hand rel ease (42) to engage the pawl in the notches of the
rat chet wheel, and thus stop rotation of the sheave or reel
(4), does not nean that the pawl (39) is "arranged as a
mechani cal toggle switch” as required in appellant's claiml1
on appeal and that it will operate in the particular manner
set forth in appellant’s claim1l and as we have determ ned
above is required of a pawl that is "arranged as a mechani cal
toggle switch.” In the situation where the strength of the
rocking nmotion inparted to the paw (39) of Fertier is
sufficient to cause the rocker to flip the pawl to the |ock
condition (col. 3, lines 6-14), we note that the paw is not
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bi ased by the spring (41), or the other spring associated with
the hand release (42), to remain in the |lock condition, as we
consider to be required of the pawl in appellant's claim1l on

appeal .

We also will not sustain the exam ner's rejection of
claims 8 and 9 under 35 U.S.C. 8 103 as bei ng unpatentabl e
over Fertier or Kell in view of Adson. |In addition to the
fact that we see no basis (teaching, suggestion or notivation)
whi ch woul d have | ed one of ordinary skill in the art to
utilize the brake nenbers (150, 164) of A son in the seat belt
inertia reel of Kell or the safety elevator of Fertier, we
note that the addition of any such brake nmenbers to either
Kell or Fertier would not overcone or provide for the
deficiency in the primary references al ready noted above with
regard to appellant's independent claiml, fromwhich clains 8

and 9 ultimtely depend.

As for the examner's rejection of clains 1 through 13,
15, 20, 25 through 28 and 30 through 33 under 35 U S.C. § 103
as being unpatentable over Kell (Fig. 11), Fritsche, or
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Fertier in view of WIlley, we share appellant’s view (brief,
pages 10-12) that given the entirely different operational
characteristics and requirenents of the "inpact" type paw
mechani sns i n Kel

(Fig. 11), Fritsche and Fertier vis-a-vis the "shifting mass"
type actuation nechanismof WIlley, there woul d appear to be
no reason or suggestion for one of ordinary skill in the art
to attenpt to conmbine the toggle switch type pawl (30) of
Wlley with the direct actuation devices of Kell, Fritsche, or
Fertier. In this regard, we are of the opinion that the

exam ner has utilized inperm ssible hindsight derived from
appellant's own disclosure and clains in attenpting to conbi ne
the di sparate teachings of Wlley wth those of Kell,

Fritsche, or Fertier.

In addition, with particular regard to i ndependent cl ains
25 and 30 on appeal, we consider that the exam ner has failed
to properly interpret the "toggl ed biasing neans" of these
clainms in accordance with 35 U.S.C. § 112, sixth paragraph.

As was nmade clear in In re Donaldson Co. Inc., 16 F.3d 1189,
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1191, 29 USPQ2d 1845, 1848 (Fed. Cir. 1994), the sixth
par agraph of 35 U.S.C.
8§ 112 permts an applicant to express an elenent in a claim
for a conbination as a neans or step for performng a
specified function without the recital of structure, materials
or acts in support thereof, and nmandates that such a claim
[imtation

"shal|l be construed to cover the corresponding structure,

materials, or acts described in the specification or
equi val ents thereof."”

In this case, it is clear to us, as has been urged by
appel l ant on pages 13-15 of the brief, that the paw
arrangenents of the applied prior art references are not the
sane as that described in appellant's specification and al so
that the exam ner has not in any way attenpted to articulate
any reasoning as to why the structure of the applied
references, particularly that of WIlley, should be considered
to be an equivalent of that which is set forth in appellant's
specification. For this additional reason, we refuse to
sustain the examner's rejection of clains 25 and 30, and of
clainms 26 through 28 and 31 through 33 which, respectively,

depend t herefrom
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Regarding the examner's rejection of clains 14 and 16
under 35 U. S.C. § 103 as being unpatentable over Kell (Fig.
11), Fritsche, or Fertier in viewof Elis, and the rejection
of clainms 14, 16 and 29 under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Kell (Fig. 11), Fritsche, or Fertier and
Wlley as applied to clains 1 and 25 above, and further in
view of Ellis, it is the examner's position (answer, page 4)
that Ellis shows a dissipating unit and that it would have
been obvious to one of ordinary skill in the art to provide
Kell (Fig. 11), Fritsche, or Fertier, or those patents as
nmodi fied by Wlley, with such a unit for cushioning shock
| oads. Qur first problemhere is that the exam ner has not
identified any conponent or conponents in Ellis which he

considers to be the "dissipating unit,"” and has al so not

provi ded any clear rationale as to why one of ordinary skill
in the art would have been led to nodify the seat belt reels
of Kell and Fritsche, or the safety elevator of Fertier, or
those references as further nodified by Wlley, to include any
such "dissipating unit." Mreover, even if the applied prior
art were to be nodified to include a dissipating unit, we

remain of the viewthat the resulting structure would not be
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that which is clainmed by appellant, since none of the applied
references teaches, or in any way suggests, a paw that is
both a) rocker-actuated and b) biased |i ke a nechanical toggle

swi t ch.

Wth further regard to the examner's rejection of clains
8 and 9 under 35 U.S.C. 8§ 103 as bei ng unpatentabl e over Kel
(Fig. 11), Fritsche, or Fertier and Wlley as applied to claim
1 above, and further in view of Oson, we observe that there
is nothing in Oson which provides for that which we have
di scussed above as lacking in Kell, Fritsche, Fertier and
Wl ley as applied agai nst independent claiml. Thus, the
examner’s rejection of dependent clains 8 and 9 on this basis

wi Il not be sustained.

To summari ze our decision, we again note that the
examner's rejection of clainms 1 through 10, 12, 13 and 15
under 35 U. S.C
8 102(b) as being anticipated by Kell (Fig. 11), Fritsche, or

Ferti er has not been sustai ned, and that each of the
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exam ner's rejections of the appealed clainms under 35 U S.C. §

103 has al so not been sustai ned.
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Accordingly, the decision of the exam ner rejecting

claims 1 through 16, 20 and 25 through 33 on appeal is

rever sed

REVERSED

| RWN CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

CHARLES E. FRANKFORT APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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MAU AND KRULL, P.A.

1250 MOORE LAKE DRI VE EAST
SU TE E

FRI DLEY, MN 55432
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REVERSED

Prepared: September 24, 2001



